
By Paul Dollak
A few years ago, mandatory

mediation was introduced in three
cities in Ontario. The objective:
reduce the costs and delay of liti-
gation.

When the program was
launched, many expected that it
would soon be implemented

province-wide. That was the rec-
ommendation of the official study
of the pilot project that preceded it.
That was how the launch was
reported in this paper and else-
where. 

Then, late last year, the manda-
tory mediation rules were sus-
pended in Toronto, where more

than 75 per cent of the mediation
sessions were taking place.

Why? Concern about
increasing costs and delay.

This time, though, change did
not come about because of any
study but, as stated in the Practice
Direction that suspended manda-
tory mediation, because some
lawyers were expressing concerns
to Regional Senior Justice Warren
Winkler.

The most significant change
implemented by Justice Winkler in
response to these concerns was to
leave it up to the parties to deter-
mine the timing of their own medi-
ation.

Prior to the Practice Direction –
and still in Ottawa and Windsor –
if parties did not hire a mediator
soon after the commencement of
an action, a mediator would be

appointed for them. Now, in most
new matters commenced in
Toronto, parties have until 90 days
after they set their matter down for
trial to engage in mediation.

This takes the pressure off
counsel to agree to early media-
tion. In fact, given that only about
five or six per cent of matters ever
get to trial, there will rarely be any
pressure at all.

But wait — didn’t Justice Win-
kler extend the requirement to
mediate early to all simplified pro-
cedure matters and wrongful dis-
missal cases commenced in
Toronto?

And didn’t Justice Winkler say
that costs would be ordered against
parties who did not take the
requirement to mediate seriously?

Yes and yes. But the Practice
Direction also undermined these
small concessions by simultane-
ously suspending the administra-
tive mechanism whereby a medi-
ator would be appointed for parties
who did not appoint one them-

selves.
No more court-appointed medi-

ator prodding the parties to com-
plete their mediation before the
deadline — in any matters.

No more court-appointed medi-
ator demanding compensation for
his or her fees if the parties do not
comply with the rules — compen-
sation that the court readily used to
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The emergence of mediation-
arbitration in employment, family
and some civil disputes has
lawyers taking a closer look. Is this
a dispute resolution process they
should recommend more fre-
quently?

The answer is a qualified “yes”.
In mediation-arbitration, or

med-arb, the parties hire a single
neutral who acts as mediator and
arbitrator in sequence. The neutral
helps participants negotiate a set-
tlement and, if they cannot,
receives evidence and argument
before making an enforceable
arbitration award.

Med-arb offers timely and cost-
effective dispute resolution while
maintaining privacy and confiden-
tiality. But here’s the thing — neu-
trals who conduct med-arb have to
know what they are doing. Media-

tion experience isn’t enough. They
need skills to run a fair hearing and
write reasoned awards.

The decision of Hercus v.
Hercus [2001] O.J. No. 534 illus-
trates the perils of med-arb led by
an unqualified person. The process
included unilateral and undis-
closed submissions to the medi-
ator-arbitrator, failure to give
notice or allow submissions, and

decisions without any stated ratio-
nale — all natural justice no-no’s. 

The Hercus med-arb was
improvisational. On the initiative
of the mediator-arbitrator, the par-
ties moved in and out of mediation
and arbitration from issue to issue.
The lack of clarity did not equip
them for the different stages with
contrasting requirements and con-
sequences. Mediation involves
give-and-take intended to produce
agreement, and participants’ state-
ments are not evidence. Arbitra-

tion involves proof and advocacy,
and what participants say has legal
import. But in Hercus the parties
were not told whether they were
negotiating with an outsider’s help
or presenting evidence and argu-
ment to their decision-maker.

The Hercus decision calls for
clear stages set out in writing.
First, a distinct and confidential
settlement process as a pre-requi-
site to the next step. Then, arbitra-
tion in accordance with natural
justice, including procedural rights
and a fair and impartial decision-
maker who delivers reasoned deci-
sions. 

So what does med-arb look like
when conducted by an experi-
enced practitioner? A Nov. 1
breakfast meeting of the ADR sec-
tion of the Ontario Bar Association
showed two distinct med-arb
models. The first – which con-
forms most closely to the Hercus
principles – is mediation with an
arbitration add-on. The second is
arbitration with a mediation add-
on. This may sound like a distinc-
tion without a difference but it’s
not.

The first model is used for
family conflicts and, to a lesser
extent, business relationship issues
like shareholder or partnership dis-
putes. It also occurs in some com-
mercial contracts as future dispute
resolution clauses prescribing a
resolution ladder — negotiation
then mediation then arbitration.

The first model has discrete,
identifiable stages: mediation is
followed by arbitration, all con-

ducted by a single person. A
written med-arb agreement speci-
fies when and how participants
move from mediation to arbitra-
tion and mediation communica-
tions can only be used as evidence
with explicit consent. Everything
is spelled out.

Each neutral brings a different
style but the basic structure is clear
— mediation is the initial stage
with arbitration as the impasse-
breaking mechanism. The two
stages can take place on the same
or different days. Arbitration is
usually final and binding but
Ontario’s Bill 27 may change that
for family arbitration because for
them it mandates appeals with
leave. 

The second med-arb model
comes from labour relations. It
starts with a grievance arbitration
or other adjudicative mandate and
mediation is implied. Participants
arrive ready for a hearing but
permit, even expect, the arbitrator
to initiate (or test for) settlement
talks. Like the first med-arb
model, settlement talk is excluded
from arbitration but depending on
the neutral, participants may move
in and out of mediation and arbi-
tration as things progress. 

The second med-arb model
flourishes in an environment of
recurring players – neutrals,
lawyers, union representatives and
institutional employers – where
trust can be developed through
repeat interactions. The model also
enjoys statutory approval like s. 48
of Ontario’s Labour Relations Act,
which authorizes med-arb in
labour relations.

This level of informality and
improvisation, however, is not cur-
rently practical for most family,
insurance or commercial disputes.
Mandates tend to be one-off,
without repeat players. Arbitration

statutes are lukewarm or silent
toward med-arb and experience
with this hybrid process is limited.
As a result, neutrals and partici-
pants rely on oral med-arb at their
peril.

Post-Hercus mediation-arbitra-
tion calls for process clarity and
written agreements. To maximize
success:

• Ensure a common definition
of med-arb, a sequential dispute
resolution process beginning
with mediation and ending with
arbitration; 
• Pick a trustworthy neutral
versed in mediation and arbitra-
tion;
• Confirm the mediator-arbi-
trator’s mandate in writing;
• Separate the mediation and
arbitration stages and clarify
the rules that apply to each;
• Define how and when the par-
ties will move from one stage to
another;
• Treat settlement talks as
without-prejudice discussions
unless there’s good reason to
the contrary;
• Frame clear issues for arbitra-
tion and make sure everyone
had sufficient notice and time
to prepare; 
• Work with the mediator-arbi-
trator to devise the most effi-
cient and cost-effective hearing
with steps like written submis-
sions, agreed statements of fact,
presentation time limits, and
will-say statements subject only
to cross-examination;
• Once the arbitration process
has started, resist the urge to
return to mediation.

Genevieve A. Chornenki has
been an independent dispute reso-
lution practitioner since 1989.
Hilary Linton is a lawyer mediator
at Riverdale Mediation in Toronto.
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