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Introduction

With courts, for now, restricting services to all but emergency matters due to COVID-19, the
demand for alternative dispute resolution services is growing exponentially. The need is
greater than ever to ensure that those processes put issues of power imbalance and safety
of clients and children first.

Private mediation or adjudication is not appropriate in all cases. Professionals should
assess suitability for diversion away from court through the practice of ‘screening’ for power
imbalances, including those arising from family violence.

The purpose of screening — to determine if a case is appropriate for diversion out of court,
and, if so, how any power imbalances can be effectively managed — and the protocols to
be followed are the same regardless of the dispute resolution process under consideration.

The overall utility and effectiveness of family arbitration has been enhanced by Regulation
134/07 under the Arbitration Act; it adds a specific screening requirement as well as other
enhancements." Because of the harm that can be caused by private adjudication, screening
for arbitration is even more important than for mediation in a practical sense. Legally, it is
likewise more important given that the only legal professionals in Ontario who have a
statutory duty to ensure screening is done and to take it into ac- count in all they do, are
family arbitrators (and parenting coordinators.) The meaning of ‘due process’ in the context
of private, for profit-dispute resolution must evolve accordingly.

As many of the senior family law professionals who offer private adjudication services were
trained in an era before these concepts were embedded in our practices, it is important that
we develop a common understanding of screening, its purpose and its value to clients and
professionals alike.

The risk of violence to parties in family law cases

We know that separation is the most dangerous time for many victims of intimate
partner violence. And that family law professionals, along with those in the
broader community, often do not know what to look for when assessing risk.



Although leaving a violent relationship may be a rational choice, it is in leaving without a
safety plan that can lead to the murder of victims and their children.

Family violence, as defined in Bill C-78,2is pervasive in our culture and will be present in a
great many of our family law mediations, arbitrations and court matters. We also know that
many inti- mate partner murders and murder-suicides are both predictable and preventable.

There is vast research from Ontario and other jurisdictions establishing consistent
predictors. Ac- cording to the most recent Ontario Domestic Violence Death Review
Committee Report,® the most common predictors are (in order):

e history of domestic violence

e actual or pending separation

e the perpetrator was depressed

e obsessive behaviour by the perpetrator
e suicide threats or attempts by perpetrator
e victim had an intuitive sense of fear that perpetrator would kill them
e perpetrator demonstrated sexual jealousy
e prior threats to kill the victim

e excessive drug/alcohol use

e unemployed perpetrator

e history of violence outside the family

e escalation of violence

One of the most chilling statements | have read in that report is this, from the 2011 report:

This case represents one of the many that have been reviewed where abuse victims have
sought advice from family law lawyers shortly before being killed by their partner, usually as
part of the separation process.

Most family lawyers have not taken training in how to identify and assess risk. This is one
reason why the Department of Justice has convened a group of professionals from across
the country to design and pilot a family violence screening tool for family lawyers,* to
support the implementation of the expanded definition of family violence and other new
provisions in the Divorce Act taking effect this June. | am privileged to be a member of this
Advisory Committee and can report that a very comprehensive and well-explained
screening tool for family lawyers is in progress. | believe this will advance understanding of
this subject enormously.



In the meantime, we can look to the great body of helpful research, including two
outstanding Canadian websites:

e Centre for Research and Education on Violence Against Women and
Children®

e VEGA (Violence, Education, Guidance and Action) Project®

In the training that | do, | often reference an excellent 2013 paper written by Linda Neilson’

for the Department of Justice, which lists the main indicators of continuing violence:

e a pattern of past emotional, financial, physical or sexual violence and abuse
against family members

e sexual abuse
¢ financial control with abuse
e emotional and psychological abuse associated with coercion and control
e prior criminal conviction for violence
e the degree to which the violence is recent or is escalating in severity or frequency
o failure to comply with restraining orders, support orders or other court orders
¢ victim fear of the perpetrator
e unstable lifestyle
e substance abuse
e separation®
Compare these with the predictors associated with lethal outcome:

e access to weapons

unemployed perpetrator
e pending or actual separation
e prior domestic violence that is escalating in severity or frequency

e the presence of children in the home, particularly those who are not biologically
related to the perpetrator

e death threats
e choking
e suicidal tendencies and attempts to commit suicide by perpetrator

e stalking, monitoring



o forced sex

e victim fear of being killed

e controlling, obsessive forms of psycho- logical bond/possessive jealousy
o threats with weapons

e violence during pregnancy

e significant perpetrator life changes®

Signs that counsel should be alert to which might indicate a heightened
risk of violence

The research tells us that certain facts are more predictive of risk than others. This is where
the screening tools come in. We also know that cases involving more than one indicator of
danger predict greater risk.

Certainly, if a client expresses fear of the other person, whether that fear seems founded to
the professional or not, that in itself should be taken seriously. We know from the research
that having an intuitive sense of fear of one’s partner is often a reliable predictor of risk.

One of the greatest challenges facing family law professionals is that those who are at risk
can come across as unreliable, or as lacking credibility. They may not take seriously the
risk to them- selves or their children that seems apparent to the professional. We can be
quick to judge such behaviours negatively or dismissively. Victims of severe violence and
abuse can be suffering from PTSD and may not tell their stories in a consistent, linear
fashion. They may come across as unstable, hysterical, unlikeable or unpredictable. They
may change instructions, waver about what they want and seem ‘difficult’. They may
behave in ways that frustrate a rational professional, such as not wanting to follow advice
or going back to an abusive partner.

It is therefore important for family lawyers to not only be well trained themselves, but also to
pay attention to their own responses to clients, regard- less of gender, and be curious
rather than judgemental about that person’s seeming unreasonable conduct. As a
colleague once taught me, we must seek the reasonable reason for the unreasonable
behaviour.

Can lawyers simply add check boxes to their client intake forms that
reflect these risk factors, or should we be doing more?

It is tempting to simply take a screening tool or checklist and add those questions to an
intake form. Or to give the list to a clerk and have them take clients through it.

But without proper training in how to identify, assess and manage such risks, checklists are



not likely to be very helpful and could do more harm than good. That is because many of
those at greatest risk may be disinclined to disclose any relevant information. If the
interview process is not well designed and well delivered, and if it is not informed by the
principles of safety planning and safe referrals to appropriate processes and re- sources,
chances are people will not trust it sufficiently to disclose their true concerns.

| believe that all family lawyers should take specialized training that teaches them how to
identify, assess and manage risk in their practices — including risk to themselves and their
staff. They should be knowledgeable enough to use a screening tool, to be able to identify
and assess risk, to understand the concept of “Safety Planning” and to know the resources
in their community to assist spouses who need a safety plan to support their litigation or
negotiation process.

The research is clear that we cannot determine risk on a superficial basis. It is not enough
for lawyers to assume that ‘they will know’ when they have a high-risk case, or that their
client will just disclose risk to them.

Screening tools are essential for family law professionals. The best one in use at this time, in
my view, is the Holtzworth-Munroe, Beck, & Apple- gate, Mediator's Assessment of Safety
Issues and Concerns (MASIC), set out at the end of this article, which is now at version 4.°
But there are other screening resources for lawyers, including the Women’s Experiences
with Battering Scale'' and the Danger Assessment.'? And lawyers should watch for the
Justice Canada screening tool, which will be piloted and tested over the coming year.

What exactly is meant by “screening for domestic violence and power
imbalances”?

Screening is the process by which family law professionals determine which dispute
resolution process will best suit which family.

It is done by way of a non-judging and non-fact- finding confidential interview with a client
during which the client is asked to identify their concerns about participating in the proposed
dispute resolution process. It is intended to be a safe place for each client to disclose to a
trusted professional what they need in order to be able to fully and safely participate in the
proposed dispute resolution process.

It is the means by which family law professionals identify whether they feel they are the
best professional for a particular family, which process will best meet the needs of that
family and how that process should be designed. It is the means by which they gain the
information they need to comply with their responsibility to continuously screen for power
imbalances as the process evolves, and to know when and how to terminate a process that
is no longer appropriate.

And in particular, insofar as it relates to domestic violence, screening is a process of



identifying possible risks, assessing what impact those risks might have on each client’s
ability to fully and safely participate in the proposed dispute resolution process and
determining how those risks will be managed. It is the means by which family law
professionals determine what safety planning and other resources might be needed to
enable the intended process to proceed fairly and safely, and, if that cannot be done, what
alternate processes should be put into place.

Safety is not defined simply as physical safety. In most cases we are more concerned about
the impact on clients of a process that is not safe emotionally or legally. For example, an
intimate partner violence survivor might be, or feel, too traumatized to participate in a four-way
meeting, a mediation, a cross-examination or arbitration with their abuser. If they have not
been properly screened their own lawyer, the mediator, arbitrator or judge might misinterpret
their behaviour as non-compliance. Or they might go through a process that causes themto
experience re-victimization; they may be or feel bullied, judged, minimized or coerced into a
pro- cess or an outcome that is not actually voluntary.

ldentifying these factors, before the client commits to any process, and before the process
chosen is de- signed, is helpful to ensure that these mistakes are not made.

Screening therefore is a pre-process process. It must be done before a client commits to
participate in any dispute resolution process. And it is done to identify and assess any form or
source of power imbalance that could, if not managed properly, result in the conclusion that
private dispute resolution is not suited to a particular situation.

There has been a historic sense that screening is for the purpose of either “screening in” or
“screening out”. Either idea is an over-simplification. Rather, screening is for the purpose of
quality process design. It enables family law professionals to design the most appropriate,
safest, most satisfying, most durable, most likely to be effective and most respectful dispute
resolution process for each individual and each family.

There are many process design options that can accommodate clients in a safe and
respectful way without jeopardizing the principle of due process as it should be interpreted
in the context of private dispute resolution. Technology is a powerful resource to enable
mediators, arbitrators and parenting coordinators if it is used correctly.'® Other options
where appropriate can include written arbitration proceedings without cross-examination;
setting up arbitration room spaces to accommodate clients’ spatial needs; agreements in
advance about the process to be followed if, during an arbitration, a party’s, counsel’s or the
arbitrator’s assessment of safety or power balance shifts; the consensual use of creative
processes including a more inquisitorial approach, or a more ‘collaborative’ approach, to an
arbitration. Once the arbitrator has been provided with appropriate detail about power
imbalance and domestic violence risks, they have very substantial latitude under the
Regulation, it is suggested, to apply the principles of due process in a way that addresses
power imbalance concerns.



The best brief definition of screening for domes- tic violence that | have seen came from
British Columbia’s Continuing Legal Education Society (“CLEBC”) when its Family Law Act
was amended in 2011 to impose a new duty on all family dispute resolution professionals,
including lawyers, mediators and arbitrators. That Act provides, in s. 8, that such
professionals “... must assess ... whether family violence may be present... and the extent
to which the family violence may adversely affect

@ the safety of the party or a family member and
(b) the ability of the party to negotiate a fair agreement”.

The definition that was used in the CLEBC training materials was that screening is the
process by which family law professionals:

1.  ldentify,
2. Assess and
3. Manage such risk.

British Columbia is not the only Canadian juris- diction that has decided that family dispute
resolution professionals including arbitrators have a personal duty to screen for such risks.
Manitoba also recently required its family arbitrators to personally screen their clients:

Before a family arbitration begins, the arbitrator must consider whether proceeding with
the arbitration could expose a party or child to a risk of domestic violence or stalking, and
ask each of the parties:

(i) Whether there is a history of domestic violence or stalking involving the other party or
a child, or contact with a law enforcement agency about domestic violence or stalking
involving the other party or a child of a party, and

(i) Whether a civil or criminal court has made an order prohibiting or restricting one of the
parties from being in contact with or communicating with the other.

What does the Arbitration Act require by way of screening in family
arbitration?

Prior to the 2007 amendments to the Arbitration Act, including Regulation 134/07," and to
the Family Law Act, there was no requirement for family arbitrators to screen for power
imbalances and domestic violence. Now family arbitrators have a positive duty to ensure
that appropriate screening has taken place before clients sign an Arbitration Agreement.

This is a sea change in how family arbitration is practised, one that has been
understandably challenging for counsel and arbitrators who have not been trained to
incorporate screening principles into their practices.

The Arbitration Act was amended in 2007 after extensive public hearings and consultations



with various stakeholders, including those advocating for victims of domestic violence. |
participated in those hearings on behalf of the Ontario Bar Association’s ADR Section. At
the time, there was considerable pressure being brought to bear on the government to
entirely prohibit the use of private adjudication in family law as is the case in Quebec. The
changes brought about by the Regulation and amendments to Part IV of the Family Law
Act represented a compromise between those who wanted no family arbitration at all and
those who wanted no changes at all. It is an unfortunate myth that these changes were
mere tokens to assuage fears of faith-based arbitration. These were substantive changes
intended to improve family arbitration in Ontario.

There are sound policy reasons for requiring rigorous screening in family arbitration, a process
to which parties will be required to adhere once they and arbitrator have complied with the
procedural requirements of the Arbitration Act and Regulation 134/07. Those reasons are
enforced by the recognition in Bill C-78 of the relevance of identifying family violence, not only
in relation to determining the best interests of a child but also in making appropriate dispute
resolution process choices.

Those who offer private adjudication services are profiting from the diversion of people from
the publicly funded, publicly accountable, transparent legal system. Private, for-profit
adjudicators should have a positive duty to ‘do no harm’ to the appropriate degree.

This evolving duty is reflected in the Standards of Practice of the Family Dispute Resolution
Institute of Ontario,' a voluntary professional organization for Ontario’s family arbitrators. It is
also reflected in the changes taking place in other jurisdictions, including British Columbia and
Manitoba, requiring arbitrators to personally screen their clients.

To preserve its integrity, family arbitration must be, and be perceived to be, a voluntary and
con- sensual process. Those who profit from the diversion of clients from the court system
have a duty to take reasonable steps to ensure that their clients are able to fully and safely
participate with- out power imbalances that could undermine their ability to do so. Failure to
do so will undermine public confidence in the integrity of the process.

This duty is expressed in Regulation 134/07 through its screening requirements, which
admittedly create a new understanding of the meaning of “due process’ in family arbitration,
one that recognizes that extra precautions are required to protect the principle of voluntary,
consensual participation. Screening for power imbalance and safety is a statutory
obligation.

Prior to Regulation 134/07, it might have been credibly argued that an arbitrator who
obtains confidential information from just one party is violating the fundamental principle of
natural jus- tice.'® But the Regulation mandates that family arbitrators obtain such
information, either directly from the clients if they are acting as a mediator- arbitrator or
parenting coordinator, or indirectly through a third party screener if they are acting as an



arbitrator alone.

The definition of ‘natural justice’ in family arbitration has thus been expanded. Due process
in the private adjudication of family law matters not only tolerates the provision of such
confidential information to the arbitrator, it requires it.

This is a fundamental change in the way family arbitration is practised relative to other
forms of arbitration and relative to the way it used to be practised.

It is important to remember that screening is not a fact-finding exercise. It does not result in
the gathering of evidence. It is merely a subjective, non-judging exploration of each party’s
procedural concerns, one that permits the arbitrator to obtain the information that will allow
them to reliably determine if they can provide a fair, impartial and safe process of private
adjudication.

Screening is arguably more important in family arbitration than in any other process
because:

- Private adjudication is a private, profit- driven business.

- Arbitrations operate in private and are not accountable to the public unless there
is an appeal.

- Appeal rights are more limited than in the courts.
- Arbitrations take place in intimate, informal settings.

- Arbitrators do not have all the powers of a judge, particularly in relation to parens
patriae jurisdiction and contempt jurisdiction.

- Arbitrators cannot make orders for the Office of the Children’s Lawyer.

- Arbitrators do not have the same access to interpreters, security, Legal Aid duty
counsel, the family court (domestic violence) support workers, nor free mediators
and information and referral resources.

- Arbitration is binding and expensive.

The duty imposed on Ontario’s family arbitrators under Regulation 134/07 is consistent
with the trend in other jurisdictions, which in turn reflects the public policy reason for
screening in arbitration: such private processes can cause harm to the vulnerable and
those providing them have a responsibility to ensure that the cases they accept are
suitable for out of court adjudication.

Regulation 134/07 therefore requires family arbitrators to personally certify in their
arbitration agreements that (these are my words):

(@ They have met the training requirements set out on the website of the Ministry of the
Attorney General, which include a basic 14- hour role-play based course that teaches



arbitrators how to use screening tools, which must be repeated every five years
unless they have completed 10 arbitrations during those five years;

(b) In the case of a mediation-arbitration or secondary arbitration such as parenting
coordination, they themselves have screened the parties separately for power
imbalances and domestic violence, that they have taken this information into
consideration before deciding to accept the case and that they will continue to
consider the results of their screening throughout the arbitration process, if they
conduct one, for the purpose of determining whether private adjudication continues to
be appropriate and, if so, what procedural accommodations are required to manage
the power imbalances they have identified; and

© In the case of a pure arbitration, they have relied on a third party to separately screen
both clients for power imbalances and domestic violence, they have considered the
re- port that they received from the third party prior to determining whether to accept
the case and that they will continue to consider that report throughout the arbitration
for the purpose of determining whether private adjudication continues to be
appropriate and, if so, what procedural accommodations are required to manage the
power imbalances they have identified.

Section 59.6(1) of the Family Law Act provides that a family arbitration award is
enforceable only if the arbitrator has complied with the Regulation.

When, by whom, and how should screening be done?

For years it was common to include a clause in separation agreements that committed
parties to mediation-arbitration as their future dispute resolution method. That practice has
led to many problems, and as a result, we are seeing fewer such clauses nowadays.
Because private dispute resolution is a voluntary and consensual process, pre-mandating it
in separation agreements, when the circumstances in which future disputes may arise
could render it inappropriate, can be counter-productive. This was in essence the finding of
Justice Nolan in Wainwright v. Wainwright."”

(@) When: Given the very purpose of screening

— to enable the arbitrator to identify, assess and determine whether they can
appropriately manage power imbalances and domes- tic violence in a private
adjudication process

— screening should be done before the par- ties have committed to the process.
Once an enforceable Arbitration Agreement is signed, parties will be bound by
their process choice subject to limited exceptions. Effective screening (e.g.,
conducted in accordance with best practices) is therefore a crucial condition
precedent to an enforceable Arbitration Agreement.



In the case of mediation-arbitration or parenting coordination, that means that the
screening should take place before the Mediation-Arbitration Agreement is signed by
the parties and before any mediation starts, because that is when the parties commit
to the process. It may need to be updated before the arbitration starts.

In the case of arbitration, the screening should be done before the parties sign the
Arbitration Agreement.

The case law on this subject has been progressing, with some decisions better than
others along the way.

In Horowitz v. Nightingale,'® Justice Nelson correctly found that Minutes of Settlement
containing an agreement for future arbitration were not enforceable because the
requirements of Regulation 134/07 had not been met, including that there had been no
screening.

In Michelon v. Ryder,® Justice Kurz (then of the Ontario Court of Justice) followed a
long line of authority confirming that “court orders, even on consent, do not contain a
shortcut across the arbitration gateway” set out in Ontario’s statutory framework.
Justice Kurz declined to compel the parties to participate in a parenting coordination
process even though they had previously agreed to do so in a consent order.

Then, in Lopatowski v. Lopatowski,?° Justice Gray, in obiter, found that the court does
have jurisdiction to make an order incorporating a requirement, contained in Minutes
of Settlement, that the parties arbitrate future disputes even though the formal
requirements set out in Regulation 134/07, including the requirement of screening,
had not been met.

In Giddings v. Giddings,?' Justice Gray continued with this line of reasoning, giving life
to an arbitral process contemplated by Minutes of Settlement in which no Arbitration
Agreement had been signed, none of the formalities of Regulation 134/07 had been
complied with, and no screening for power imbalances and domestic violence had
been conducted. Even so, Justice Gray ordered the parties to sign an arbitration
agreement.

In Z.S. v. B.P.,?? the parties had signed Minutes of Settlement requiring future disputes
to be resolved by way of mediation-arbitration, and they both signed an Arbitration
Agreement. However, the arbitrator had not yet arranged for the parties to attend for
screening. The arbitrator incorrectly signed the Arbitrator’s Certificate indicating how-
ever that she had done so. The husband then refused to pay his retainer and refused
to at- tend for screening.

Justice MacEachern ordered him to attend the screening, finding that once he does
so, the Arbitration Agreement will then come into effect. She wrote at para. 8:



This finding is consistent with the policy requirements behind the requirement for domestic
violence and power imbalance screening. The purpose of this screening is not to exclude
participants from the arbitration process, but to ensure that domestic violence and power
imbalance factors are considered throughout the arbitration process.

Although the result is probably technically correct given the unique facts of this case, |
would suggest that this is not an entirely correct summary of the purpose of arbitration
screening.

Rather, the purpose of screening in family arbitration is to enable the arbitrator to
decide whether the matter is an appropriate one for private adjudication, and, if it is, to
pro- vide the arbitrator with sufficient information about power imbalances and
domestic violence to enable the arbitrator to comply with their duty to “consider the
results of the screening throughout the arbitration”.

An outcome more consistent with the requirements and intent of Regulation 134/07 would
have been to require the parties to be screened, for the arbitrator to receive the report
from the person who conducted the screening and, if the arbitrator determines that the
matter is appropriate for arbitration, then the Arbitration Agreement will come into effect.
(This situation is a bit unique because the experienced arbitrator had incorrectly already
signed the Arbitrator’s Certificate confirming that the parties had been screened.)

By whom: Screening should be done by the person who is providing the dispute
resolution service unless there is a prohibition against them doing so. This is because
the person managing the dispute resolution process has the responsibility to accept
cases and design processes with safety and power balance in mind. They are the
ones that need the information.

Safety planning is one of the most important responsibilities of family dispute
resolution professionals. The person with carriage of the process is the procedural
expert. In family law, that expertise includes the ability to recognize when a safety plan
for one or both parties is required in order for them to fully and safely participate,
knowledge of the available safety planning resources and capability to refer clients to
them appropriately. In order to do this, the professional must have the best information
available about power imbalances.

Mediators who are certified by one of the Ontario Association of Family Mediation,
Family Mediation Canada, the Family Dispute Resolution Institute of Ontario, or the
ADR Institute of Ontario, all recognized by the Ministry of the Attorney General, are
required to screen their own clients, whether they are acting as a mediator, mediator-
arbitrator or parenting coordinator.

For family arbitrators, Regulation 134/07 offers two options.

In mediation-arbitration and in secondary arbitration such as parenting coordination,



the mediator-arbitrator/parenting coordinator may do their own screening. As most
media- tor-arbitrators and parenting coordinators are also certified by one of the
professional organizations that offer family mediation designations, they are required
to do their own screening in all such cases. This is widely practiced in many Ontario
jurisdictions.

In arbitration-only processes, the screening must be done by someone other than the
arbitrator. The best practice is for the arbitrator to refer both parties to a trusted third
party screener.

Arbitrators should not rely on counsel to each screen their own clients, as this will not
provide the arbitrator with the information they need to comply with their responsibility
to consider screening results during the arbitration.

(c) How? The best practices for screening in family mediation apply. The person doing the
screening meets with each party, separately and confidentially, and asks them
questions about the dynamics in the relationship be- tween the parties. The purpose is
to learn the concerns that each party has about participating in a private dispute
resolution process with the other person. Do they feel safe? Are they afraid? Can they
fully participate without fear of reprisal or harm to them or to a child? Will they be able
to fully give evidence? Do they feel they will be a good witness? Do they have PTSD or
some other disability that may be better accommodatedin another process? Can an
arbitration be made safe and empowering for them, etc.?

Where the screening is being done by the mediator-arbitrator themselves, they will
have the information they need if the matter progresses to an arbitration, though
some mediator-arbitrators will send their clients to a third party screener for an
independent re- port prior to the arbitration.

Where the screening is done by a third party screener, that professional will meet
each party for a confidential screening interview. That third party screener will then
send their report to the arbitrator (alone). This report will remain private and
confidential in the hands of the arbitrator. If the report contains information of such a
nature that the arbitrator feels they cannot proceed for any reason, then the matter
should be deemed not appropriate for private adjudication.

Under what circumstances should clients be ‘screened out’ of family
arbitration, and how would that happen?

It has been suggested by some commentators, including the court in Z.S. v. B.P.,?3 that the
purpose of screening in family arbitration is not to screen cases out of arbitration, but rather
to empower the arbitrator to manage them. With respect, that is not correct. The purpose of
screening in arbitration is the same as it is in all out-of-court processes.



There could be any number of reasons why an arbitrator may determine that a matter
should be screened out, either before they accept the case or, in rare cases, during the
arbitration. My own experience is that where fulsome screening is done prior to the
arbitration, the chances of it being screened out or failing later are considerably diminished.

If one accepts that the purpose of screening is to enable the arbitrator to identify, assess
and deter- mine how to manage power imbalances including family violence, one can
imagine any number of situations where the court may be a more appropriate process for a
given family. Some examples might include:

- An obviously ‘ungovernable’ party who is not prepared to comply with the
requirements of a voluntary, consensual dispute resolution process.

- One or both parties are not likely to be able to afford the full range of eventualities
in private adjudication processes.

- A party is too afraid of the other to fully or freely participate in the process without
fear of retribution.

- Parties or children may need the resources of the court, including security, a court
or- der appointing the Office of the Children’s Lawyer, parens patriae or contempt
juris- diction, interpreters, or immediately enforceable orders such as restraining
orders.

- A party’s mental health status may render them incapable of participating in an
inti- mate, closed, private process.

A matter is more appropriately dealt with in the public courts for public policy rea- sons,
e.g., should a child be vaccinated against diseases such as the measles.

Under what circumstances can or should information from the screening
process be disclosed?

Confidentiality is a foundational element of screening. Those in high risk cases are not
going to disclose their fears if there is even the tiniest chance that their disclosures might
be shared with the person of whom they are afraid. Screening in- formation and results
should not be disclosed to parties, counsel or to the court. The only exceptions would be
the standard ones set out in Screening Agreements: if the information suggests that a child
is at risk of harm then a report to a Children’s Aid Society may be warranted; if there is a
serious and imminent risk to any person then a report to the police or to the at-risk person
may be warranted; or if a court orders disclosure, for example if required in a child
protection matter or if a party made admissions of criminal activity which might be
compellable in a criminal court.

Only one case that | am aware of has considered confidentiality of the screening process,



Benson v. Kitt.2*In that case the parties had engaged in confidential mediation that led to
Minutes of Settlement which made provision for incorporating their terms into an amending
agreement. When the amending agreement was not executed by Benson, who in- stead
sought a court order for specified relief, Kitt sought production of the mediator’s file including
their “screening report”. Justice Monahan found that the wording of the parties’ Agreement to
Mediate made clear that all documents arising out of the mediation are subject to settlement
privilege and are inadmissible in subsequent proceedings. Although the ruling is correct, it is
my view that Jus- tice Monahan could have gone further and acknowledged the specific
protection of confidentiality that is afforded the screening process in contract and at common
law.?® This article explains this further.

What should judges hearing family law cases that involve
domestic violence be aware of?

(1) Screening is a sophisticated and well-developed field of knowledge and expertise. The
purpose of screening — assessing whether a proposed dispute resolution process can
be provided safely and effectively — and the process by which it is provided — a
confidential interview with each party that leads to a risk and suitability assessment —
is the same regardless of the proposed process.

@ The courts’ traditional deference to parties’ agreements to arbitrate should be subject
to the requirements of Regulation 134/07. Assessing safety and suitability of process
is mandatory when parties are contemplating contracting out of their rights to be
protected by our courts.

(3) Rigid adherence to contractual agreements to arbitrate may not always be appropriate in
family matters where dispute resolution professionals have an ongoing duty to screen.
Parties can and should be ‘screened out’ of family dispute resolution processes, including
arbitration, at any time that the process is no longer appropriate for a party or the family.
Patterns of abuse and violence and power imbalances of all forms change and evolve in
unpredictable ways. There is always a risk that clients will and should be ‘screened out’ of
family arbitration and into court where their matter can be more appropriately managed.

This is a risk that those providing private, for-profit adjudication services must accept
and anticipate as best they can by incorporating rigorous screening protocols into all
they do. It is also a risk about which screeners and providers of private adjudication
services should inform their clients. Clients who are considering contracting out of
their rights to use the courts should understand that the certainty they believe they are
contracting for is not absolute.

@) Screening is not a tactical or strategic exercise. The courts must not allow parties or
their counsel to turn it into such. All elements of the screening process must remain



confidential and should be understood in the context of their limited but critical role. To
do otherwise is to risk involuntarily ‘outing’ a victim of domestic violence in a way that
could lead to retribution, without a safety plan. If there is any risk of such outing, the
purpose and utility of screening will be undermined by the reluctance of clients to pro-
vide the information needed for a credible risk and suitability assessment. The
necessity of screening, and the confidentiality of all steps of the screening process
must therefore be vigorously protected by the courts.

Safety planning is an important element of family law matters involving family violence.
There are many online safety planning resources available to assist parties, counsel
and the courts, including this one from Com- munity Legal Education Ontario.?® Court-
connected family mediators offering on-site and off-site mediation are good resources

as they are trained to carefully screen parties and are either free (if in court) or
subsidized if not in court that day. Every Family Law Information Centre has an

Information and Referral Coordinator who also has training in issues of family violence.

And the government-funded family court support workers are invaluable safety
planning re- sources.

Conclusion

The introduction of a requirement for screening has presented arbitrators, lawyers and judges
with a new tension between the way things have always been done and new thinking about

how things could be done better. Traditional legal processes have not included a

requirement for screening for power imbalances on the basis, among others, that judges do
not screen. But private, for-profit, contractual mediation and adjudication services are entirely

different from court processes.

Governments across Canada are taking steps to enhance not only the credibility and

effectiveness of private dispute resolution processes, but also the safety of the parties, and

their children, who opt to use them. These procedural requirements help protect the
integrity of out-of-court mediation and arbitration and should be viewed as part of a
progressive evolution in the field of family dispute resolution.

Hilary A. Linton, B.J., J.D., LL.M, President, Riverdale Mediation Ltd. and mediate393 inc. is a Toronto
family lawyer, mediator, arbitrator, adjunct professor and trainer. Her practice includes providing training
to family law professionals both nationally and internationally, including on the research and protocols for
screening for power imbalances including those arising from family violence. She has trained family
lawyers on best practices in screening for power imbalances and domestic violence in Ontario, British
Columbia, Manitoba and Prince Edward Island and is a member of Justice Canada’s Family Violence
Project Advisory Group.



Research or Case Number: Name of interviewer:
Party being interviewed: [1 1 party: Male/Female/Nonbinary [1 2,4 party: Male/Female/Nonbinary Date of interview:

MEDIATOR’S ASSESSMENT OF SAFETY ISSUES AND CONCERNS VERSION 4 (MASIC-4)
as of January 9, 2020%

ADMINISTERED VERBALLY IN FAMILY LAW CASES WITH OR WITHOUT CHILDREN?

The authors of this instrument make the following recommendations: (a) if possible, obtain any court or police
records that might address parties’ violent or abusive conduct before completing this Assessment; (b) complete this
Assessment in intake session(s) on separate days from negotiation session(s); and (c) complete this Assessment
with each party privately (i.e., separately from the other party), preferably with the female party first.2

The MASIC-4 may be completed by hand on a paper copies or by typing into the Yes/No boxes and text boxes
throughout the document on a computer or tablet. It is generally preferable, when conducting the interview, to refer to
the other party by his or her name (or Mom or Dad) in each of the questions below. The MASIC-4 has been set up to
allow you to make a global change from NAME (which appear in brackets) to the other party’s first name (or Mom
or Dad) throughout the document. Do not make other changes to the MASIC-4 without the permission of the authors.
Bolded and italicized language in this document are instructions and not questions to be asked.

Before asking the questions in Section 1, first ask the party about what brings them to mediation and what they
are hoping to accomplish through mediation: use this to get the party’s narrative and build rapport. Throughout the
interview, remember to engage with the party you are interviewing and follow up on information that is unclear or
may seem important (even if you are digressing at times from the outline). At the same time, be sure to obtain
answers (if you can) to all the questions in the MASIC-4. They are there for a reason, which is to assess all types of
violence, abuse, and controlling behaviors.

[Read introduction and questions to each party:] In mediation, parties work together to try to make good deci-
sions for themselves [and, if applicable, for their children] outside of court. Mediators do not take sides and do not
decide for the parties how to settle their case. Rather, mediators assist both parties in exploring ways to resolve any
disagreements in this confidential settlement process. Before the parties start negotiations, we do an intake where we
explain the mediation process and ask the parties to give us some background information and complete a confidential
intake form.*® You may wonder about some of the questions I will be asking you now, but it is helpful to think of this
like a visit to the doctor’s office. There, you are often asked questions that may not seem important to you or may not
seem to apply to you, but are important to the doctor. The questions we ask are important to us in deciding what
process would work best for you and [NAME]; we are not trying to make any decisions about your case. So please
answer the following questions to the best of your ability, knowing that this will be helpful to us, and we will keep
your answers to these questions private and confidential from the court and [NAME].*

Section 1
la. Do you and [NAME] have anychildren together? [ Yes OR O No

1b. If yes, please list them:

Boy or Girl?  Age? Arrangements for this child to be discussed in Mediation
] Yes [ No
] Yes [ No
LJ Yes [J No
LJ Yes [J No
] Yes [ No

2. Do you have any children from another marriage or relationship who live with you? [0 No (IF NO, SKIPTO
QUESTION 4) OR O Yes
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3. How does [NAME] get along with your other child or children?

4a. Which of the following describe your main daily activities and/or responsibilities? You can tell me more than one.
O Working: O Full-Time or O Part-Time
O Retired

OO0 Unemployed or laid off or looking for work

O Disabled or unable to work due to health issues

O Full time home/family responsibilities (raising children, caring for family member, keeping house)

O Student OJ Full-Time or I Part-Time

4b. Is [NAME] employed? [ Yes OR O No

5a. Are you and [NAME] currently or were you ever married? [ No (IF NO, SKIP TO QUESTION 5d) OR O Yes

5b. What is/was the length of the marriage between you and [NAME]? Answer should bein Years:  and/or
months:

5¢. Which of the following best describes your case?

[ Original divorce from [NAME]
[ Legal separation from [NAME]
[J Modification to a prior divorce from [NAME]

5d. If the parties were never married, ask: What kind of case is this? Stop me when | get to the correct answer.

1 Paternity

(1 Guardianship/third party custody
[1 Abuse or neglect

1 Termination of parental rights

(1 Other (please explain)

6a. Has the relationship between you and [NAME] ended?

O No (IF NO, SKIP TO QUESTION 7) OR
[0 There never was a relationship (IF THERE NEVER WAS A RELATIONSHIP, SKIP TO QUESTION 9) OR
0 Yes, how long ago did it end? Answer should be in Years or Months

6b. Which of you ended the relationship?

O You OR O [NAME] (IF [NAME] ENDED THE RELATIONSHIP, SKIP TO QUESTION 7) OR [ Both of
us decided to end relationship

6¢. Why did you / [NAME] end the relationship [or if both parties decided to end the relationship, why did the
relationship end?]

If the party already answered that they ended the relationship for another relationship, just mark Yes in 6d and
go to 6e. Otherwise, ask both 6d and 6e:

6d. Did you end the relationship for another relationship? [J Yes OR [ No
6e. Does [NAME] believe you ended the relationship for another relationship? O Yes OR [0 No

7a. If the parties were married, say: | assume you lived together and check Yes if the party agrees. Otherwise,
ask: Have you and [NAME] ever lived together? [ No (IF NO, SKIP TO QUESTION 9) OR [ Yes

7b. What is the total amount of time that you and [NAME] lived or have lived together? Answer should be in:

Years or Months
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7c

7d.

8a.

8b.

8c.

9.

10.

11.

12.

13.
14.

15.
16.

17.

18

. Are you and [NAME] still living together? [ Yes (IF YES, SKIP TO QUESTION9) OR [ No
How long ago did you and [NAME] stop living together? Answer should be in:
Years or Months

Since you stopped living with [NAME], have you and [NAME] spent any time together as a couple? I am not
asking about time you spent exchanging the child(ren) or co-parenting the child(ren).

[ No (IF NO, SKIP TO QUESTION 9) OR L] Yes

How long ago was it when you and [NAME] spent any together as a couple? Answer should be a number
measured in one of the following: Days or Weeks or Months or Years

What did you do together?

Everyone fights or argues with family members and friends now and then. What happened when you fought
or argued with [NAME]?

Do you have any of the following concerns about [NAME]? If you have any of these concerns, | will be asking
you for some details about your concerns.

1 Overuse of alcohol or prescription medications
[J Illegal drug use

1 Mental health problems

[ Child abuse and/or neglect concerns

1 Any criminal history

If party reports having any of the concerns listed above: Please tell me more about your concerns:
Do you think [NAME] will say that he/she/they has/have any of the following concerns about you?

[J Overuse of alcohol or prescription medications
(] Ilegal drug use

1 Mental health problems

[J Child abuse and/or neglect concerns

[J Any criminal history

If party reports that the other party will have any of the concerns listed above: Please tell me what [NAME]
will say about each of those concerns?

Have you ever been involved with the Department of Child Services (Child Protective Services)?
[J Yes OR [J No

If yes, please explain (be sure to ask any appropriate follow up here):

Has [NAME] ever been involved with the Department of Child Services (Child Protective Services)?
[JYes OR [ No

If Yes, please explain (be sure to ask any appropriate follow up here):

Avre there any current or past protective orders, restraining orders, or orders of protection issued against [NAME]?
[J Yes OR [ No

If Yes, please explain (be sure to ask any appropriate follow up here):

. Are there any current or past protective orders, restraining orders, or orders of protection issued against you?

OYes OR [ONo
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19. If Yes, please explain (be sure to ask any appropriate follow up here):

20. Does [NAME] own or have access to any weapons, for example, guns or knives? [ Yes [ No
21. If Yes, what kind(s) of weapons?

22. Do you own or have access to any weapons, for example, guns or knives? [ Yes [ No

23. If Yes, what kind(s) of weapons?

24a. Are you in mediation because:

[J you and [NAME] decided on your own to mediate, or
O the Court referred you and [NAME] to mediation?

24b. Is this mediation:

[ the first time you and [NAME] are mediating or
[J a return to mediation?

Section 2

Now, | am going to ask you a series of questions about your relationship with [NAME]. | am interested in things that
[NAME] may have done during a conflict, disagreement, fight, or in anger, or to scare you or hurt you, but NOT
while joking around. If any of these questions make you feel uncomfortable or upset, we can take a break. Just let me
know.

First, | will ask if something ever happened, and you should answer Yes or No. If you answer Yes, then | will ask if
it happened within the past 12 months; again answer Yes or No.

A. Did [NAME] ever (whether living together or not) B. Did that happen
in the past 12
months?

1. Call you names? Yes [1 No [ Yes (1 No [

2. Insult you or make you feel bad in front of oth- Yes [1 No [ Yes 1 No O
ers?

3. Forbid you to go out without him/her/them? Yes [J No [ Yes (1 No [

4, Try to control how much money you had or Yes O No O Yes No O
spent?

5. Been secretive or kept you in the dark about fi- Yes [ No [ Yes (1 No [
nancial matters?

6. Try to control your activities, including work? Yes [0 No O Yes 1 No O

7. Try to control your contact with family and Yes (1 No [ Yes 1 No [
friends?

8. Act extremely jealous, or frequently check up Yes [J No [J Yes [ No [
on where you’ve been or who you’ve been
with?

9. Demand that you obey him/her/them? Yes [0 No O Yes O No O
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10. Physically abuse or threaten to abuse pets to Yes [0 No [ Yes [J No [
scare or hurt you, or when angry at you?

11. Punish or deprive the children because Yes [J No [ Yes L1 No [
he/she/they were angry at you? [If no children,
N/A: O]

12. Make threatening gestures or faces at you or Yes [0 No [ Yes [J No [
shake a fist at you?

13. Spit on you? Yes (1 No [ Yes L1 No [

14. Threaten to take or have the children taken away Yes O No O Yes [1 No [
from you? [If no children, N/A ]

15. Destroy property, for example, hit or kick a wall, Yes [1 No [ Yes [0 No O
door, or furniture or throw, smash, or break an
object?

16. Drive dangerously to scare you, or when angry Yes [0 No [ Yes [J No [J
at you?

17. Throw an object at you to scare or hurt you, or Yes (0 No [ Yes [J No [J
when angry at you?

18. Destroy or harm something you care about? Yes [J No [J Yes 0 No O

19. Make false accusations to the authorities that Yes [J No [ Yes [1 No [
you physically or sexually abused [NAME] or
the children?

20. Ruin your reputation at work or in a Yes [ No [ Yes [1 No [
community that you care about?

21. Threaten you with criminal or immigration Yes [0 No [ Yes(O No O
action against you?

22. Threaten to hurt you? Yes O No O Yes[] No [
If Yes, ask for details and record them here:

23. Threaten to hurt someone you care about? Yes O No O Yes [1 No [
If Yes, ask for details and record them here:

24, Threaten to kill themself? Yes [1 No [ Yes L] No [
If Yes, ask for details and record them here:

25. Threaten to kill you? Yes [J No [ Yes [1 No [
If Yes, ask for details and record them here:

26. Threaten you with, or use, a weapon or some- Yes [ No [ Yes [0 No O

thing like a weapon against you?

If Yes, ask for details (including whether
threat or actual use, and what kind(s) of
weapon(s) or object(s) and record them here:
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I want to remind you that all my questions concern things that [NAME] may have done during a conflict,
disagreement, or fight, or in anger, or to scare or hurt you, but NOT while joking around.

217. Hold you down, pinning you in place? Yes [1 No [ Yes 1 No [J

28. Push, shove, shake or grab you? Yes [ No O Yes (O No O

29. Scratch you, or pull your hair, or twist your Yes No Yes 0 No O
arm, or bite you?

30. Slap you? Yes 0 No O Yes [1 No ]

31. Hit or punch you? Yes (1 No [ Yes [1 No I

32. Kick or stomp on you? Yes O No [ Yes [1 No [

33. Try to choke or strangle you or cut off your Yes [ No [ Yes [1 No [
breathing?

34. Burn you with something? Yes 0 No I Yes [J No [J

35. Demand or insist that you engage in sexual ac- Yes [0 No [J Yes OO No O

tivities against your will?

36. Physically force you to engage in sexual activi- Yes O No O Yes [0 No O
ties against your will?

37. Follow or spy on you in a way that made you Yes [1 No [ Yes [0 No O
feel frightened or harassed?

38. Try to contact you against your will or com- Yes O No O Yes [1 No OJ
municate in a way that made you feel fright-
ened or harassed, for example, by phone calls,
leaving you messages on your voicemail, text
messages, mail, or through social media con-
tacts or posting?

39. Stand outside your home, school, workplace, Yes [0 No I Yes [ No O
or other places where he/she/they had no busi-
ness being, and in a way that made you feel
frightened or harassed?

40. Leave items for you to find in a way that made Yes 0 No O Yes [0 No I
you feel frightened or harassed?

41. Do anything else similar to the kinds of behav- Yes 1 No [ Yes [0 No O
iors we’ve been discussing?
If yes, ask for details and record them here:

Now consider the things we’ve been discussing or similar kinds of things:
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42.

As a result of [NAME]’s behaviors, did you
ever feel fearful, scared or afraid of physical
harm to yourself or to others?

If Yes, ask for whom the party has felt fearful,
scared or afraid of physical harm and record
here:

Yes O No [

Yes [0 No [

43.

I’d also like to know about [NAME]’s family
members and friends. Did they do any of the
things I’ve been asking about to you?

If Yes, ask for details and record them here:

Yes O No [

Yes [0 No [

44,

As a result of [NAME]’s behaviors, have you
ever received any physical injury, even a
scratch, small bruise or swelling?

If Yes, ask Questions 45 to 48 below. If No, skip
those Questions and go to Question 49.

Yes O No O

Yes [0 No [

For questions 45-48 relating to injuries, ask: Did you ever receive any:

45.

Scratch, small bruise, swelling, or other mild
injury?
If Yes, ask for details and record them here:

Yes O No [

Yes [0 No I

46.

Fracture, small burn, cut, large bruise, or other
moderate injury?
If Yes, ask for details and record them here:

Yes (O No O

Yes [0 No [

47.

Major wound, sever bleeding or burn, being
knocked out, or other severe injury?
If Yes, ask for details and record them here:

Yes O No [

Yes [0 No [

48.

Blindness, loss of hearing, disfigurement,
chronic pain, or other permanent damage?
If Yes, ask for details and record them here:

Yes 1 No

Yes [ No O

These final Section 2 questions are for all parties regardless of whether they say they suffered any physical injuries.

49, Did you seek, or should you have sought medi- Yes 0 No I Yes 0 No [
cal attention for any physical injury caused by
[NAME]?
If Yes, ask for details and record them here:

50. Did you seek, or should you have sought, men- Yes O No O Yes 0 No O

tal health or medical assistance as a result of
any of [NAME]’s behaviors? (This is different
than what | asked about physical injury.)
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If Yes, ask for details and record them here:

51. As a result of [NAME]’s behaviors, did you or Yes [0 No [ Yes [1 No [
someone else ever call the police?

If Yes, ask for details about who called the po-
lice, and when and what specifically prompted
the call, and record them here:

Section 3

If the party reported that the other party engaged in any of the behaviors in Section 2 above in the past 12
months, ask Questions 1-2; if not, to Question 5:

1. You said that [NAME] did some of the things | asked you about in the past 12 months. Have these types of
behaviors been happening more often recently?

LJYes OR [ No
If Yes, which behaviors:
2. Have these types of behaviors been getting worse or more serious recently?
[J Yes OR [ No
If Yes, which behaviors:

If the party answered Yes to 1 and/or 2 above, and reported that they stopped living with the other party less
than 12 months ago [from Question 7d in Section 1], ask Questions 3-4; if not, skip to Question 5.

3. You said that you and [NAME] stopped living together  months ago. Since you and [NAME] stopped liv-
ing together, have any of these behaviors been happening more frequently?

L] Yes L1 No
If Yes, which behaviors:
4. Have these types of behaviors been getting worse or more serious since you and [NAME] stopped living together?
L] Yes L] No
If Yes, which behaviors:
For ALL parties, regardless of their answers to questions 1 through 4 above, ask the following questions:
5a. Are you comfortable mediating with [NAME] [ Yes (IF YES, SKIP TO QUESTION 6) OR [ No
5b. What makes you uncomfortable?
5c. What, if anything, would make you feel more comfortable?

6a. Do you think there is any reason why you should not participate in this mediation?
L1 No (IF NO, SKIP TO QUESTION 7) OR LI Yes

6b. If Yes, please explain:
7a. During the mediation, would you prefer to sit in the same room with [NAME] or in a different room?

1 Same room L1 Differentroom [ No preference
7b. If in a different room, why?

7c. If in the same room, why?
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7d

10.
11.
12.

. If no preference, why?

Are you afraid that [NAME] will harm you during the mediation or after you leave because of what you say

or do in mediation? [J Yes [ No

If yes, please explain:

Do you believe that you are in physical danger from [NAME] at this time?
If yes, please explain:

Is there anything else you think I/we [the mediator(s)] should know?
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Case or ID Number: Name of Interviewer:
Date of Interview:

MASIC-4 MEDIATOR CASE EVALUATION as of January 9, 2020%

Review the information obtained from each party (with your supervisor, if applicable) to consider whether this
case is appropriate for mediation, and if so, whether any accommodations should be made to the process.

Female’s Male’s report
Consider (and check) the different types of intimate riﬁg{;,gf of Fem_ale;;s
partner abuse or violence that may be present: behavior® behavior

psychological abuse (Items 1-2 in Section 2) O ]
coercive control (Items 3-21 in Section 2) O O
threats of severe violence (Iltems 22-26 in Section 2) O O
physical violence (Items 27-30 in Section 2) O ]
severe physical violence and injury (Iltems 27, 31-34, and 44-49 in Sec- O ]
tion 2)

sexual violence (Items 35-36 in Section 2) O O
stalking (Items 37-40 in Section 2) ] Ll

The research tells us that a female victim of intimate partner abuse or violence is at risk of serious injury or death
when some or all of the risk factors below are present:

IF THE VICTIM IS A FEMALE, check the following additional risk factors:
(1 victim is a woman of child-bearing age (up to age 50) (From other intake forms)
[J victim has children from another partner/spouse living with her (Questions 2-3 in Section 1)
L1 victim is leaving her abuser for a new relationship (Question 6 in Section 1)
[ abuser is currently unemployed (Question 4 in Section 1)
[ victim and the other party are still living or staying together (Questions 7-8 in Section 1)

Female’s Male’s report
Check all risk factors validated for FEMALES, but also indicate if reported report of of Female’s
against females by MALES: Male’s behavior®
behavior®
victim expresses fear of abuser (Item 42 in Section 2; and Questions 5-11 ] O
in Section 3)**
abuser is highly controlling (Items 3-21 in Section 2) ] ]
abuser uses drugs and/or alcohol (Questions 10-11 in Section 1) O O
abuser has access to guns or other weapons (note that guns are of par- ] Ul
ticular concern) (Question 20-23 in Section 1; and ltem 26 in Section 2)
abuser stalks victim (Items 37-40 in Section 2) L] [l
abuser threatens violence (Iltems 22-26 in Section 2) (note that threats of O U
violence involving detailed plans are of particular concern)
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abuser is physically violent towards victim, and the violence has been O ]
escalating in frequency and/or severity over the past 12 months and/or
since the parties stopped living together (Items 1-4 in Section 3)

In some relationships one partner commits all or most of the abuse or violence; in other relationships the abuse or
violence may be committed by both partners.

Based on each party’s report, identify the victim(s):

O First party. If Yes, is the party [0 Male or OO Female or I Nonbinary
0 Second party. If Yes, is the party (1 Male or OO Female or OO Nonbinary
O Neither party.

If you have identified both parties as victims, considering what each party reported (and the severity of
what was reported), do you, as the mediator, subjectively identify one of the parties as the primary victim?

O Yes O No

This subjective designation (of primary victim) should be based on the interview and the mediator’s clinical judg-
ment, considering especially threats, coercive controlling behaviors, intimidation, injury, fear, and recent changes
to frequency and severity of the behaviors.

If Yes, who: O First party O Second party

INSTRUCTIONS FOR ALL CASES
Consider the information above in deciding whether to mediate and if yes, how to mediate.

**As mediators, we should always accommodate someone who expresses fear of the other party. Accommoda-
tion will vary depending on the circumstances, but a mediator should not insist that a party start or continue medi-
ating when that party says that they do not want to mediate because of fear of the other party. It is also not appro-
priate to require or force a party who self-identifies or who you identify as a victim of intimate partner violence or
abuse to participate in the mediation process.

Some victims of IPV/A may not believe that they are at risk. Although we generally want to empower a victim
who affirmatively wants to mediate, in making the decision whether or not to mediate we must also consider: (a)
the risks involved and (b) what accommodations to provide if we decide to mediate. In addition to safety risks, be
sure to consider any other concerns presented in the specific situation, including balance of power issues, the pos-
sibility of coercion, the mediator’s ethical duty not to facilitate involuntary and/or unconscionable agreements,
and the mediator’s ethical duty to remain impartial.

It is also important to continue to be alert for IPV/A that was not disclosed in the screening process. This may be-
come apparent after screening, during the negotiation process. Consider the parties’ conduct and/or reactions to-
wards each other.

In considering the existence and effect of IPV/A in this case, please consider the questions below:
1) Do you believe the case is appropriate for mediation? [
Yes O No If your

answer is Yes, then skip to Question 2.
If your answer is No, then answer Questions 1a, 1b, and 1c as applicable; you will not be
answering Question 2.

1a) If you think the case is not appropriate for mediation, record your concerns here, considering the
violence and abuse reported, and its impact on each party:

1b) If you determine not to mediate or to terminate mediation because of concerns about intimate partner
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abuse or violence, are there any ethical constraints and/or any safety concerns in how you should
communicate this decision to the parties and/or the court? Record these concerns here:

1c) If you determine not to mediate immediately after completing the first party’s MASIC (typically the
female), consider whether it would be safe or appropriate to conduct all or part of an intake with the
other party, in- cluding and especially the MASIC interview with the other party. Again, consider
the ethical constraints and/or safety concerns in how you communicate this decision to the parties
and/or the court. Record these concerns here:

2) Are any of the following accommodations necessary in order to help ensure a safe, voluntary, and
appropri- ate mediation process?

Separation of Parties (check all that are needed):

(1 Parties to be in separate rooms at all times (shuttle mediation)

1 Videoconferencing, telephone, or online mediation with parties in separate rooms or locations (spec-
ify details ):

[0 Staggered arrival and departure times for parties (with the victim, or in the case of two victims, the
primary victim, arriving second and leaving first):

[] Party needs escort to/from car (for which party/ies):

0 Party needs way to leave the building without being seen by the other party (for which party/ies):

[0 Parties to be in separate rooms if mediator not present, i.e., joint sessions possible, but only if the
mediator is present at all times in the room with both parties (note that this is not an optionencouraged
by the authors and should only be considered by mediators experienced in mediating cases with high levels of
intimate partner violence or abuse in conjunction with other accommaodations listed, e.g., mediation at secure
facility)

[0 Parties to appear for mediation on separate days

Security:
1 Mediation at secure facility, passing through security, presence of armed guards, etc.

Referrals/Representation/Support (check all that are needed):

O Referral to DV program or shelter (for which party/ies):
0 DV advocate (for which party/ies):

0 Attorney necessary (for which party/ies):

O Support person necessary (for which party/ies):

Other:

O Other accommodation (specify):
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3)

No Accommodations:

[J No accommodations necessary

In this situation, the mediator may consider conducting joint mediation (i.e., the parties mediate in
the same room with the mediator) for the negotiation process. For some mediators, this is their
preferred process. Nevertheless, as a matter of cautious practice, the authors recommend meeting
separately with the parties for at least some part of the process before finalizing any mediation
agreement, especially if the parties are not represented by legal counsel.

Even with screening before the start of negotiations, there may be times when a mediator learns belatedly of
intimate partner abuse or violence. If during the mediation, you become concerned about the possibility of
intimate partner abuse or violence, take a break to consider how to proceed. Be sure to keep the parties sepa-
rate while you determine the appropriate action to take.

Disclaimer: The MASIC (including the current version and any and all prior, future, and derivative versions) is
intended for screening purposes only and does not provide any formal diagnosis of anyone screened or discussed
in screening. The MASIC authors have no legal liability or responsibility for the accuracy and/or completeness of
information obtained through screening done with the MASIC, or for evaluations and/or recommendations made
based upon information obtained through MASIC screening. Users of the MASIC, or information obtained
through MASIC screening, are deemed to have accepted the conditions set forth in this disclaimer.
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